











































































































LAND USE COMMITTEE MINUTES
Council of the County of Maui

November 2, 2005

COUNCILMEMBER MOLINA: Okay. Thank you. And then one question for Mr. Moto. The
application mentions that the, the Applicant wants to convey or gift the subdivided
parcels to family members. There’s no problem with that being, I guess is it appropriate
to have that as a condition, as part of this approval?

CHAIR CARROLL: Mr. Miyamoto.

COUNCILMEMBER MOLINA: Oh, Mr. Moto, I’'m sorry.

CHAIR CARROLL: Oh, I'm sorry, Mr. Moto.

COUNCILMEMBER MOLINA: 1, I can wait for a response in writing.

MR. MOTO: Mr. Chairman, again, I apologize. I have not worked with this application prior to
this date, but typically because what’s on today’s agenda is a, the land use entitlements,
the Change in Zoning and the State District Boundary Amendment . . .(change tape, end
side 24). . .of ownership don’t appear, because in theory land use designations don’t
depend upon the identity of the owner, but rather on the character and nature of the land
use and it’s surrounding uses.

So, typically, you would not put those kinds of conditions in the zoning measure.
COUNCILMEMBER MOLINA: Okay. Okay. Thank you.

CHAIR CARROLL: Thank you. We have Mr. Clayton Yoshida with the Planning Department
with us now. Mr. Yoshida, would you give your presentation on this Application?

MR. YOSHIDA: Thank you, Mr. Chairman, Members of the Committee, the Maui Planning
Commission held a public hearing on these matters on June 14" 2005. Two persons
testified, one in support and one expressing concerns. Two letters expressing concerns
were received after the Department’s Report was completed.

After due deliberation the Commission recommended approval subject to the one
condition of zoning. That in the event that historic sites are identified during construction
activities all work needs to cease in the immediate vicinity of the find. The find needs to
be protected from additional disturbances, and the State Historic Preservation Office
needs to be contacted immediately on Maui or on Oahu. The Applicant has provided
photographic analysis and we can distribute it.

CHAIR CARROLL: And, Mr. Molina, you had a question for Planning before, would you like
to repeat that?
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COUNCILMEMBER MOLINA: Yeah, I think, that related more to water, I think, but I guess if
Mr. Yoshida could answer it. I think the, the Applicant was on the waiting list for water.
Would the change in zoning have any impact on the person’s status on the list?

CHAIR CARROLL: Mr. Yoshida. If you’re not able to answer that question, Mr. Yoshida,
we’ll ask the Water Department in writing.

COUNCILMEMBER MOLINA: Yeah, because he was on the waiting list, I think for a single
parcel, but now that he’s going for, you know, three parcels to get the rezoning for that. I
was just curious if that would have any impact on that person’s standing on the water list,
but since we have no one here from Water I can get that at a later time.

MR. YOSHIDA: Yes, I don’t know the answer to the question.

COUNCILMEMBER MOLINA: Okay. You know, while I have you here, it, it was mentioned
of concerns expressed. What were specifically, if you can recall what those concerns
were? I saw a portion of the minutes from, I guess, the Planning Commission meeting
from a Ms. Naylor. From reading that page it sounds like they left their concerns with
someone. So, I was wondering if you can recall what concerns they had, I guess
regarding this?

CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Yes, Mr. Chairman, Councilmember Molina, I believe it, their concerns
related more to the specifics of the project, of the proposed subdivision.

COUNCILMEMBER MOLINA: And what were those specifics? I mean, sorry to be pressing
you on this a little bit. I’'m just curious. I just want to know exactly, is it more like the
people who had concerns, they needed more information, or there was something
specifically they didn’t like, and what were those things that they had concerns about?

CHAIR CARROLL: Mr. Yoshida.
MR. YOSHIDA: Yes, I believe that Mr. Au, Glenn Au had concerns about water.
COUNCILMEMBER MOLINA: Oh, okay. Thank you.

CHAIR CARROLL: Thank you, Mr. Molina. Any further questions? Ms. Johnson, followed by
Ms. Anderson.

COUNCILMEMBER JOHNSON: I know that in some situations we enter deferral agreements
for improvements as far as, you know, roadways or other things that are needed in a
particular subdivision, and I think, is that, once it goes more than three, Clayton? Is it
when we go over three, or is three the trigger?
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CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Let’s see. Councilmember, Mr. Chairman, Councilmember Johnson, I believe
it’s four or more.

COUNCILMEMBER JOHNSON: Okay. So, it’s four or more. And because they’re using, I
guess the three lots will, you know, each have a dwelling on them, and then the larger
parcel would be developed later. At that point in time, is it, is it the intent that once it
goes over, you know, the amount, I guess he’s only dividing it into three lots though; is
that correct?

MR. YOSHIDA: That’s the, I believe that’s the Applicant’s proposal. Yes, three lots.

COUNCILMEMBER JOHNSON: Okay. Because, oh, I see. Each of the houses will be on the
one acre lots and the three acre will be the vacant one. So, that’s just the three. All right.
So then he won’t have to worry about that at a later time unless he further, you know,
changes the property into creating more lots. Okay. Thank you, Mr. Chair.

CHAIR CARROLL: Thank you, Ms. Johnson. Ms. Anderson.

COUNCILMEMBER ANDERSON: Thank you, Chair. You know, it, it’s disturbing to me to
have members of the community go and testify at the Planning Commission, leave letters
of concern, and then not have them forwarded to us. I mean we are the ones who have
the option to put conditions in to address their concerns, and if we don’t know what they
are. Ms. Naylor was one, and I’m not sure who the other one is. Mr. Yoshida says he
thinks it’s Glenn Au, but this is not his project, so he, were you there at the, at the
meeting, Mr. Yoshida?

CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Mr. Chairman, Councilmember Anderson, I don’t believe I was there--
COUNCILMEMBER ANDERSON: Yeah.

MR. YOSHIDA: --at this, when this item was discussed.

COUNCILMEMBER ANDERSON: So, I would request that we get those letters prior to first
reading on this should this pass out so that we have an option to address those concerns.

CHAIR CARROLL: The Chair will make sure that we have that correspondence available for
Members well before first reading.

COUNCILMEMBER ANDERSON: Thank you, Mr. Chairman, I appreciate that. I’'m confused,

because in the testimony from the Department to the Planning Commission they’re
saying they’re going from Interim to Rural One Acre, but then in the Report it says half
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acre. The property is zoned Interim. The request to change in zoning is from Interim to
Half-Acre Rural. So, which is it?

CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Mr. Chairman, Members, I mean, Councilmember Anderson, the Applicant is
applying for Rural Half-Acre.

COUNCILMEMBER ANDERSON: Half-Acre?
MR. YOSHIDA: Yes.

COUNCILMEMBER ANDERSON: I can’t find this in the Community Plan. My concern is
that, is this the first property that’s going half acre from Ag, and, and how, where, how
much of the property in the surrounding property in the Community Plan is designated
Rural Half-Acre?

And the reason I'm concerned about this, Mr. Chairman, is because we did have a
situation several years ago where there was an area designated in the Community Plan for
Rural Half-Acre. The people in the neighborhood didn’t know that it was designated
Rural Half-Acre until someone moved in and tried to change their zoning from Ag to
Rural Half-Acre. And there was a big huhu about it. I think you’ll all remember, and we,
it was, and we ended up denying the Change in Zoning and redesignating the property
back to Ag.

So, I’d like to know where exactly? Maybe if somebody else has a question I can take
my Community Plan map to Mr. Yoshida, and he can find it on here for me, because 1
can’t find it. And in, in the meantime, do you know if this is, I heard reference in here to
spot zoning. Is this the first parcel to go rural in this area? Do you know that,
Mr. Yoshida?

CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Yes, Mr. Chairman, Councilmember Anderson, I believe that, well, there are
other rural residential uses surrounding this use according to our Staff Report on page six,
oh, the Planning Department’s Report on page six. I don’t believe that this is one of the
areas which have been designated for one acre rural.

COUNCILMEMBER ANDERSON: So, if this is five acres, and we’re changing this to rural
half acre it’s likely that there could be ten lots, and ten houses? It’s my understanding
that, that he only wants to subdivide it into three lots; is that correct?

CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Mr. Chairman, Councilmember Anderson, as proposed by the Applicant, their
proposal is to subdivide the property into three lots for conveyance purposes.

- 40 -



LAND USE COMMITTEE MINUTES
Council of the County of Maui

November 2, 2005

COUNCILMEMBER ANDERSON: For, for what purposes?
MR. YOSHIDA: Conveyance purposes to other family members.

COUNCILMEMBER ANDERSON: But they could then resubdivide those three lots even
further?

MR. YOSHIDA: Well, that, that would be a possibility if they wanted to maximize the
development of the property, but their proposal is for a three lot subdivision.

COUNCILMEMBER ANDERSON: Okay. Thank you, Mr. Chair.
CHAIR CARROLL: Thank you. Any further questions? Ms. Johnson.

COUNCILMEMBER JOHNSON: And this would be either for Clayton or Corporation
Counsel. Because it’s being proposed now that this is only going to be for three lots is
there any way that we could stipulate, because this is a change in zoning that it be for no
more than three lots, or limit the number of dwellings? Is there any stipulation that we
could place on this, or is this not possible given the zoning?

CHAIR CARROLL: Who would like to answer Ms. Johnson’s question?
COUNCILMEMBER JOHNSON: No one, I guess.
.. .(Laughter). . .

CHAIR CARROLL: You might have to repeat that question, Ms. Johnson? If we could have
everyone’s attention?

COUNCILMEMBER JOHNSON: Okay. I just wanted to double check to see if we stipulated
that there was a condition, because it’s being presented before us that this would be three
lots, and, you know, we’re granting it on that basis, can we give them the designation,
with the change in zoning can we actually do that legally and just stipulate that it only be
no more than three lots, and that it cannot, cannot be further subdivided?

CHAIR CARROLL: Who would like to answer that question? We’ll give them a moment to
confer.

.. .(Silence). . .

COUNCILMEMBER JOHNSON: Mr. Chair, do you want a brief recess, or do other Members
have questions?
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CHAIR CARROLL: The question is very straightforward. Can we put a condition on this
Application, Zoning Application to make sure this is not subdivided again? That is the
question. Mr. Moto.

MR. MOTO: Yeah, please excuse me. Mr., Mr. Chairman during the, that period of silence
what I was trying to do was to review some of the law on subdivision. I’'m told that, and
I don’t know, I mean this is just information I was provided. This, this particular
property is the subject of a family subdivision proposal and, therefore, would be subject
to those provisions of Title 18 relating to family subdivisions, which has its own
limitations. I was trying to familiarize myself once again with those provisions.

CHAIR CARROLL: While Mr. Moto is doing that, Members, any other Members have anything
they would like to bring up at this time while Mr. Moto is researching? If not, we shall,
since this is our last application, and it is after three-thirty, I'm not going to call for a
recess unless Mr. Moto requests a five-minute recess. Would you like to request a five-
minute recess?

MR. MOTO: Yes, Mr. Chairman, that would be helpful.
CHAIR CARROLL: Five-minute recess. We will reconvene at three-forty. . .(gavel). . .
RECESS: 3:34 p.m.
RECONVENE: 3:43 p.m.

CHAIR CARROLL: .. .(gavel). . .This Land Use Committee meeting of November 2" 2005, is
now back in session. Mr. Moto.

MR. MOTO: Thank you, Mr. Chairman. Let me begin by clarifying something that I said prior
to the recess regarding family subdivisions. It is true that the, one of the purposes of
today’s application from the landowner’s perspective is to, as stated in the Report to
subdivide the property into three lots to gift or convey to family members. [’ve just
confirmed with the attorney for the Applicant that the subject property is not under the
family, “family subdivision” provisions of the, of the subdivision law, Title 18.

For those of you who are familiar with that provision there’s a special process and
requirements for family, “family subdivisions,” and under that provision the pro. . .,
subdivider is restricted in whom he can transfer the property to. However, this particular
application is not being processed that way. It’s just being processed as a regular
subdivision. So, and I mention that, because it’s somewhat related to the concerns
expressed earlier by Councilmember Molina about ownership restrictions and the like.

On the question of, of, to what ex. . ., what mechanisms are there to restrict or monitor,

limit the capacity of the owners of this property, current owners or future owners to
further subdivide the property. The, I guess the short answer is that really it’s very,
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there’s very limited option. The, the zoning classifications we have in effect provide for
the minimum sizes for the lots. You know, so, if it’s zoned RU-0.5 that means in theory
there’s that potential to have as many lots as you can fit in, providing you meet the
minimum lot size.

Rather than imposing some, and usually limitations on further subdividability are not
incorporated as conditions. What one might consider, if you were inclined in that
direction, is to, to not zone the whole, I mean I’'m not, you know, I’m not making this as a
recommendation, I’'m just explaining the options.

But if one is faced with a parcel, and you’re not comfortable with the future potential of
half acre lots then presumably what would you do is would you not rezone the whole
thing RU-0.5, but only those portions that will, that, that you and your, based upon the
facts in evidence before you think it’s appropriate. And you would allow the remainder
to remain in, to remain in Interim, I guess, which by the way has its own issues.

CHAIR CARROLL: Ms. Johnson.

COUNCILMEMBER JOHNSON: And, and I thank Brian for that clarification. I think one of
the, one of the problems I would have in, I guess, moving in that direction is that, you
know, the Applicant has stated his intention and, of course, it’s really difficult, and it’s
really expensive when you’re looking at a family subdivision to come back time after
time. This is not being processed underneath a family subdivision, although the intended
or stated use is that of a family subdivision.

In visiting further about this my one concern would have been, okay, we’re evaluating
this right now, the land use change based on looking at three residences going on these
three lots. One, one acre with a residence, another one acre with a residence, and then the
third having three or more, slightly over three acres and another residence.

So, what we're evaluating is based on what we’re presented with today, the
representation. So, my concern was that if they go beyond what we’re looking at what
would we have to do, or what would any entity other than us have to protect the public’s
interest to evaluate on anything over the three lots? In other words, the impacts that
we’re being shown justification are just based on the three. If we go beyond that what
protection is there, or is there some kind of a condition that could be added to evaluate
later on?

And I believe and Mr. Moto can correct me if I’'m wrong, he stated that at the time when
the actual subdivision, I guess would come forward, where the TMKs were assigned, at
that point in time then I guess the impacts or whatever requirements were needed to
satisfy the granting of this subdivision, at that point in time those evaluations would be
made.
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So, that’s the only things that I was concerned about. So, I mean he can correct me if I'm
wrong, but that’s my understanding.

CHAIR CARROLL: Thank you, Ms. Johnson, and Mr. Moto indicated that that is correct.
Members, any further discussion on this application? Well, you know what, I want
Mr. Moto now to clarify the description in LU-24. There was an error made by my Staff,
and I apologize, and Mr. Moto will address that now.

MR. MOTO: Mr. Chairman, just for the record I’ll note that on your, on today’s agenda under
Land Use 24 agenda item, there was an error in the, in one sentence of the agenda
description. It states in paragraph 2A that the purpose of one of the bills is to: amend the
Community Plan as requested. And, of course, that’s not correct. The, the purpose of
that, that bill that’s referenced in the sentence is actually to achieve a District Boundary
Amendment.

Now, even though that error was made when you look at all the other statements in the
agenda description they’re all correct, and they all clearly refer to a District Boundary
Amendment for the Lionel Santos trust in Haiku, and it’s actually repeated several times
in that same agenda item.

So, after speaking with Staff and, of course, this is, this will be up to the Committee to
decide, but my sense is that a, a person, a member of the public reading this would,
despite the error, have been informed accurately of the real substantive measure that’s
before this Committee.

CHAIR CARROLL: Thank you, Mr. Moto. Any further discussion on this application before
the Chair give his recommendation?

COUNCILMEMBER MOLINA: Recommendation.

CHAIR CARROLL: The Chair will entertain a motion to pass the proposed bill entitled: a bill
for an ordinance to amend the State, excuse me, State Land Use District Classification
from Agricultural to Rural for property situated at Haiku, Maui, Hawaii.

VICE-CHAIR PONTANILLA: So moved.

COUNCILMEMBER MOLINA: Second.

CHAIR CARROLL: It’s been moved by Mr. Pontanilla, seconded by Mr. Molina. Discussion?
Mr. Pontanilla.

VICE-CHAIR PONTANILLA: I defer to the Members.

CHAIR CARROLL: Mr. Molina.
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COUNCILMEMBER MOLINA: Thank you very much, Mr. Chairman. I’m happy to support
his request. As you heard from Mr. Santos’s representative, Mr. Ing, he comes from a
generation of fam. . ., of families that lived in the Haiku area for many, many years, and I
appreciate Mr. Santos’s efforts to provide for younger generations of his family to stay
here in Maui County. So, I will be more than happy to support this. Thank you.

CHAIR CARROLL: Thank you. Any further discussion? Ms. Anderson.

COUNCILMEMBER ANDERSON: I'm just going to say ditto to what Mike said.

CHAIR CARROLL: Thank you. All those in favor of the motion on the floor, please signify by
saying “aye”.

COMMITTEE MEMBERS: Aye.
CHAIR CARROLL: Opposed? Motion carried.

YOTE: AYES: Councilmembers Anderson, Johnson, Kane, Molina,
Vice-Chair Pontanilla, and Chair Carroll.

NOES: None.
ABSTAIN: None.
ABSENT:  None.
EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.

ACTION: Recommending FIRST READING of revised District Boundary
Amendment bill.

CHAIR CARROLL: The Chair will now entertain a motion to pass the revised proposed bill
entitled: a bill for an ordinance to Change Zoning from Interim District to RU dash 0.5
Rural District Conditional Zoning for property situated at Haiku, Maui, Hawaii, and to
file the Communication.

VICE-CHAIR PONTANILLA: So moved.

COUNCILMEMBER MOLINA: Second.

CHAIR CARROLL: It’s been moved by Mr. Pontanilla, seconded by Mr. Molina. Discussion?
Mr. Pontanilla.
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VICE-CHAIR PONTANILLA: Defer to my fellow colleague from Upcountry.
COUNCILMEMBER MOLINA: Thank you, Mr. Chair. I think I’ve said enough already.
CHAIR CARROLL: Thank you, Mr. Molina. Ms. Anderson.

COUNCILMEMBER ANDERSON: Mr. Chair, wasn’t there a condition regarding cultural?
I’'m sorry, I just closed my book. Didn’t the Planning Commission recommend one
condition?

UNIDENTIFIED COUNCILMEMBER: Yeah.

CHAIR CARROLL: I’'m sorry could you speak a little bit more?

COUNCILMEMBER ANDERSON: Didn’t the Planning Commission recommend one
condition that in the event that historic sites are identified during construction activities
all work needs to cease in the immediate vicinity, and so on, or are we just going to
ignore that condition?

CHAIR CARROLL: So, is that a motion to amend?

COUNCILMEMBER ANDERSON: Yeah, that is a motion to amend. I think we need to
respect the, the conditions that they passed to us.

COUNCILMEMBER JOHNSON: Second.

CHAIR CARROLL: It has been moved by Ms. Anderson and seconded by Ms. Johnson.
Discussion? Ms. Anderson.

COUNCILMEMBER ANDERSON: 1, I think we need to respect the conditions that they passed
to us.

CHAIR CARROLL: Thank you. Any further discussion on the amendment to the motion on the
floor, to the main motion, excuse me? Hearing none, all those in favor of the amendment
to the main motion, signify by saying “aye”.

COMMITTEE MEMBERS: Aye.

CHAIR CARROLL: Opposed? Motion carried.

VOTE: AYES: Councilmembers Anderson, Johnson, Kane, Molina,
Vice-Chair Pontanilla, and Chair Carroll.

NOES: None.
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ABSTAIN: None.
ABSENT: None.

EXC.: Councilmembers Hokama, Mateo, and Tavares.

MOTION CARRIED.
ACTION: APPROVE amendment to main motion.

CHAIR CARROLL: Thank you. Anything further before we take our vote? Hearing none, all
those in favor of the amended motion, signify by saying “aye”.

MS. NAKATA: Excuse me, Mr. Chair.

CHAIR CARROLL: Oppeo. ..

MS. NAKATA: Mr. Chair, I'm sorry, could I please get clarification on the amendment that’s
been proposed?

CHAIR CARROLL: Could you please repeat the amendment for the Staff?

COUNCILMEMBER ANDERSON: If you look in the Report from the Committee, I mean from
the Planning Commission or the Planning Director, the recommended conditions of the
Maui Planning Commission to the Maui County Council are as follows. It’s on page two
of the Report. One, that in the event that historic sites are identified during construction
activities all work needs to cease in the immediate vicinity of the find. The find needs to
be protected from additional disturbances, and the State Historic Preservation Office
needs to be contacted immediately on Maui or on Oahu.

MS. NAKATA: Mr. Chair, the Staff would note that that condition is attached as Exhibit “B” to
the Change in Zoning bill currently.

COUNCILMEMBER ANDERSON: Oh. Well, good. I didn’t, I didn’t hear you mention it,
Mr. Chair.

CHAIR CARROLL: It is already attached. Is there any reason for us to go back and, even
though it is attached, is there any reason for us to withdraw that motion?

MS. NAKATA: Staff was unclear whether there is a proposed revision to the language of the
condition, but it appears that the reading is identical to what’s currently in the bill.

COUNCILMEMBER ANDERSON: I'll withdraw my amendment, then.
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CHAIR CARROLL: If there’s no objection, Ms. Anderson has agreed to withdraw the
amendment. Is there any objection?

COMMITTEE MEMBERS: No objection.

CHAIR CARROLL: Thank you. And thank you, Ms. Nakata. All right. We’re back to the
main motion on the floor. All those in favor, please signify by saying “aye”.

COMMITTEE MEMBERS: Aye.
CHAIR CARROLL: Opposed? Motion carried.

VOTE: AYES: Councilmembers Anderson, Johnson, Kane, Molina,
Vice-Chair Pontanilla, and Chair Carroll.

NOES: None.
ABSTAIN: None.

ABSENT: None.

EXC.: Councilmembers Hokama, Mateo, and Tavares.
MOTION CARRIED.

ACTION: Recommending FIRST READING of revised Change in Zoning
bil, RECORDATION of unilateral agreement, and FILING of
communication.

CHAIR CARROLL: Members, thank you very much. And the members of the audience in

television land out there that has been with us today, thank you for having us. And this
meeting, Land Use meeting of November 2" stands adjourned . . .(gavel). . .

ADJOURN:  3:56 p.m.

APPROVED:

, =
ROBERT CARROLL, Chair
Land Use Committee

ju:min:051102 Transcribed by: Jessica Cahill
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